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So much has been said, writ-
ten and discussed in the last
months about the proposed refor-
ms by the Congress of the Repu-
blic for the Constitution. Finally,
the public consultation was reali-
zed on May 16 (1999) and the
votes did not fayor those reforms,
despite an abstention rate of more
than 80%, the reforms did not
conclude. :

For the public consultation,
voters were presented with 4
ballots containing the reforms
according to 4 topics. The ballot
No. 1 contained information
about the Nation and Social
Rights, this item includes
the reform related to the
multiethnic, multicultural and
plurilingual aspects of
Guatemalan society.

Reﬂections on the
Political Constitution
of the Republic

of Guatemala:
concerning

cultural

diversity

Ofelia Columba Déleon Meléndez

According to the data
provided by the Supreme
Electoral Tribunal, in the press
release No. 14-99, the final
results are presented. Regarding
the queston No.l, Nation
and Social Rights:

the ones with the lowest number co-
rrespond to the departments with a
high rate of ladino-mestiza population.

Answers: Yes; 328,061. The
departments with the highest
number of votes: Alta Verapaz
with 31,192 votes and Huehuete-
nango with 28,624 votes. The
ones with the lowest number are:
El Progreso with 2,751 and
Jalapa with 3,954 votes.

Answer Yes to the same ques-
tion: a total of 366,417 votes. Inva-
lid votes: 45,750 and Blank votes:
17,508.

It 1s considered that the result
of the consultation was due to se-
veral aspect that should be taken

It is clear that the ones with
the highest number of votes are
two departments that have a high
rate of indigenous population and

mto account:

1. Poor promotion of the refor-
ms.




Lack ol knowledge of these
relorms.

High rate of illiteracy and
monolingualism (in  some
. cases about only one langua-
ge of Mayan origin 1s
spoken.)

Exastence of racism and dis-
crimination.

Campaign in favor of the NO
vote by the dominant groups.
Disapproval towards politics
(speeially to the deputies). Lack
of education and political cons-
ciousness in the majority of the
population. |

The purpose of this article is
to establish some reflections about

B T T —

the articles that were intended
to be modified in the cultural

field.

First of all, it 1s important to

mention that the articles
proposed for change were only a
few, but the changes and

additions were important to the
majority of the country's
mhabitants.

To make a reference to each
article, each of the articles and
its modifications will be copied
will alse

be made to the Peace Agreement

verbatim. Reference

on Consttutional Reforms and
the Electoral Regime it contains.

Regarding this agreement, it is

necessary to re member

December 7, 1996, it was signed in
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Stockholm, Sweden, between the
government of Guatemala and
the Guatemalan National Revo-
luionary Unit [URNG for its
mitials In Spanish] with the mo-
deration of the United Nations
and it forms part of the Agree-
ment on a Firm and Lasting
Peace and took effect when the
latter was signed -on December
29, 1996-. This means that 60
days from that date the govern-
ment of the Republic had to
promote the project of Constitu-
tional Reforms before the
Congress to the Republic having
as a base the numerals 1, 2 and 3
of the agreement.

On October 16, 1998 the Con-
gress of the Republic approved
the Reforms to the Political Cons-
titution of the Republic, effective
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.

As of January 1986, reformed in
November 1993, through the

Legislative Decree 18-93
and submitted for public
consultation on January 30,
1994,

‘T'he reformed articles are the
following:

Title 1. The human person, aims
and duties of the State.
Only chapter:

Article 1°. Protection of the
person. The state of Guatemala is
organized to protect the person
and the family; its supreme goal is
the realization of the common
good. (Polincal Constitution of
the Republic of Guatemala,
1998.1)

Photo: CEFOL Arclive

‘With the proposed reform, the Arti-
cle 1° will read as follows:

Article 1°. The human person
and the Nation. The

is organized to protect the person

state

and the family, its supreme goal
is the realization of the common
good.

The Guatemalan Nation is one
and united, is plurilingual,
multiethnic and multicultural
inside its unit and the integrity
of the territory.

The agreement ol the Const-
tutional Reforms relers to this
article, contamned m the Agreement
ol Identity and Indigenous

People’s Rights, where it reads as

lollows:

“This agreement provides
for constitutionally recogni-
tion of the identity of the
Maya, Garifuna and Xinca
peoples and, from that stan-
dpoint, of the need to define
and characterize the Guate-
malan State as being one of
national unity and multi-eth-
nic, multicultural and multilin-
gual in nature. It is not just a
matter of recognizing the exis-
tence and identity of various
ethnic groups, as article 66 of
the Constitution currently
does, but of recognizing that
the very make-up of society,
without prejudice to the unit of
the nation and the state, is
characterized in that way: this
also entails recognizing the
specific nature of indigenous
people's spirituality as an es-
sential component of their
world view and of the trans-
mission of their values, and
granting official constitutional
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recognition to indigenous lan-
guages as one of the
mainstays of national culture
and as a vehicle for acquiring
and transmitting mdigenous
people's world view, know-
ledge and cultural values.”

Article 66. Protection of
Ethnic Groups. Guatemala is
formed by diverse ethnic groups
among which are found the indi-
genous groups of Mayan descent.
The State recognizes, respects,
and promotes their forms of life,
customs, traditions, forms of
social organization, the use of the
mdigenous attire by men and
women, [and their] languages and
dialects.

With the proposed reform, the
article will read as follows:

Article 66. Identity and spiri-
tuality of indigenous people.
The State recognizes, respects,
and protects the right to identity
of the Maya, Garifuna, and Xinca
people; their ways of life, social
organization, customs, and tradi-
tions; use of indigenous dress by
men and women alike, and their
different forms of spintuality lan-
guages, and dialects, and their
right to pass these on to their des-
cendants. For these purposes and
under the terms of the final para-
graph of the Article 203 of this
Constitution, the State recognizes
the traditional authorities of the
mdigenous communities, and
that priority shall be given to the
unity of the Nation, territorial in-
tegrity, and the indivisibility of
the Guatemalan State. It also re-
cognizes, respects, and protects
their right to use, conserve and
develop their art, science, and te-
chnology, as well as the right
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of access to the sacred places of
these peoples, under the terms
and conditions set forth in the
law.

The reform contained m the
Agreement on a Firm and Lasting
Peace, contained in the Agree-
ment of Identity of the Indige-
nous peoples, points out in this
regard:

Identity of the Maya, Garifuna
and Xinca people.

Promote before the Congress
of the Republic that the Constitu-
tion recognizes the Identity of the
Maya, Garifuna and Xinca
people will be recognized, as part
of the unit of the Guatemalan
Nation.

Spirituality of the Maya, Garifu-
na and Xinca people.

Promote to the Congress of
the Republic the reform of the ar-
ticle 66 of the Political Constitu-
tion of the Republic in order to
stipulate that the State recognizes,
respects and protects the different
forms of spirituality, practiced by
the Maya, Garifuna and Xinca
people.

Article 70. Specific Law
A law will regulate the matters re-
lated to this section. With the
reform, the article will read as fo-
llows:

When administrative
measures are foreseen to djrect—
ly affect indigenous peoples
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such peoples shall be consulted
through the mechanisms establi-
shed by law.

Article 143. Official language.
The official language of Guate-
mala is Spanish. Native dialects
are part of the cultural heritage of
the Nation.

The relorm modifies this arti-
cle, and reads as lollows:

Article 143. The official langua-
ges of the State are: Spanish
throughout national territory,
and the indigenous languages es-
tablished by law, setting its mate-
rial scope of application in ac-
cordance with technical, linguis-
tic and territorial criteria. The
State recognizes, respects and

Vi

s
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Promotes the following indige-
nous languages: Achi, Akate-
co, Awakateco, Chalchiteko,
Ch’orti, Chuj, Itza, Ixil, Popti’,
Kaqchikel, K'iche, Mam,
Mopin, Pogomam, Poqomchi,
Q’anjoba’l, Q’eqchi, Sakapulte-
co, Sikapapense, Tektiketo,
Tz utujil, Uspanteko, Gariluna
y Xinca.

The Agreement of the Cons
titutional Reforms, contained
the Agreement of Identity and
Indigenous Rights,

in

People’s
consider:

List of the existing languages in

the country.

Promote before the Congress

.L{'

of the Republic a reform of
the Political Constitution in order
to include the list of all the
languages existing 1in  the
Republic, which the State 1s obli-
ged to recognize, respect and
promote, by including them in
the article 143 of the Political
Constitution.

Officialization of the Indige-
nous Languages.

Promote before the Congress of
the Republic, in accordance with
the result of the
Commission of Officialization that
established the Agreement
of Identity and Indigenous People’s
Rights, the necessary

reforms to the Political

Photo: CEFOL Archive
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Constitution derived from the work

of the Commission.

mentioned

Other article, whose reform
1s proposed, although it
belongs to the Judicial
Organism, but it i1s closely
linked with cultural aspects 1s
the:

Article 204:

ol the
In
all their decisions or sentences,
the will
obligatorily observe the principle
that the
Republic prevails over any law

Lssential conditions

administration ol justice.

tribunals of justice

Constitution ol the

or treaty.

The

reform of this article

s
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add several paragraphs to the last pa-
ragraph, reads as follows:

Article 204: Essential conditions
of the administration of
justice.

In all their decisions or sen-
tences, the tribunals of justice
will obligatorily observe the prin-
ciple that the Constitution of the
Republic prevails over any law or
treaty.

The tribunals shall impart
justice in an impartially,
promptly and in accordance way
with the principle of equality
before the law, and must respect
the multiethnic, pluricultural
and multilingual nature of the
population. The law will deve-
lop regulations that guarantee
to the population of the indige-
nous people the consideration
of their cultural values, through
judicial information media, in-
cluding the cultural expertise.

The service of the administra-
tion of justice is free and uninte-
rrupted. The law will develop
ways, environmernts and
modalities that guarantee the
access of the Guatemalan popu-

lation to justice in their own
language.

The independence  and
impartiality of the judge, the
procedural  immediacy  and

concentration are also essential
conditions in the administration
ol justice, and non-compliance
will be sanctioned. Prevalence
ol orality in the proceedings,
the publicity, except in those
cases that according to the
law are exempted in
Lo preserve the

order
mterests of

justice, and clear and simple
procedural rules devoid of
further formalities. The senten-
ces and judicial resolutions that
are not of a procedural nature,
shall be duly reasoned and
motivated.

Laws shall regulate the right to
free  professional  assistance

to those who «can not

-
'

afford it and, in criminal matters,
the professional defense is com-
pulsory.

In the Peace Agreements of
Relorms, i
the Agreement of the Strengthe-

Constitutional

ning ol Civilian Power and on the
Role of the Armed Forces in a
Democratic Society it is suggested
203 ol the

to relorm article
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Constitution in which there is an
initial specific reference to the gua-
rantees ol the administration ol

justice, and as such include: a) the

free access to it and in their own
language, b) the respect lor the
country’s multiethnic, pluricultural
and multilingual character. ¢ the
defense of those who cannot allord
it. d) the impartiality and indepen-
dence of the judge, €) the reasoned
and prompt resolution of social
conflicts, and 1) the opening ol
alternative  methods in  conllict
resolution. It is added that “in addi-
tion to the separate paragraph, the
current content ol article
203, summarized, should be
included.”

Articulo 225 National Coun-
cil of Urban and Rural Develop-
ment. For the organization and
coordination of the Public Admi-
nistration, the National Council of
Urban and Rural Development is
created, coordinated by the Presi-
dent of the Republic and structured
in the form established by the law.

This council shall have as its
charge the formulation of urban
and rural development policies,
and territorial planning.

With the reform, the article
will read as follows:

Article 225. Development
Councils. The system ol
development councils will be
the principal method of part ici-
pation of the population in
the public gestion in order to
perform  the  process of
democratic planification taking
into consideration the
principles of national, multieth-
nic, pluricultural and
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multilingual unity ol the Gua-
temalan nation, through the

formulation and 1mplementa-
tion of development policies,

budgetary plans and programs
and the promotion of the in-
ter-institutional public and pri-
vate coordination.

The National Council of De-
velopment is created for the orga-
nization and coordination of the
public admuinistration, coordina-
ted by the President or Vice-pre-
sident of the Republic, composed
of representatives of the public
and private sector as established
by law.

This Council will be responsi-
ble for the formulation of the po-
licies on urban and rural develop-
ment, as well as the territorial
planning.

The Municipal Council of
Development shall be composed
of the members of the Munici-
pal Council, as well as
representatives of the public and
private sectors and of the Com-
munity Councils of Develop-
ment of the corresponding
municipality in the matter esta-
blished by law.

The Community Councils of
Development are the representati-
ve entities of the neighbors and of
the different existing organiza-
tions of the urban and rural com-
munities of each municipality.
They are integrated and participa-
te in the planning for the develop-
ment of the municipality i the
matter established by law.

Photo: [airo Gamaliel Cholotio Corea
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The drums performing the rlhyythm of Punta® in the community of Corozal, Honduras.

The law shall establish an
adequate distribution and harmo-
nization of the competencies
of the Nacional, Regional,
Municipal and Community
Councils, in order for the system
of councils to contribute to
improve the quality of life of the
Guatemalans with a fairer
distribution and better
administration of the public re-
sources.

In situations where provision
1s made for administrative measu-
res that are likely to have a direct
impact on the population, these
shall be consulted through the

Development Councils.

Photo: Alfonso Arrivillaga Cortés.

Analysis of the Constitutional
Reforms.

MINUGUA's [Mission of Veri-
fication of the United Nations in
Guatemala] working group on po-
pular consultation analyzes consti-
tutional reforms in several areas.
Regarding multiculturalism, it
states that: “The constitutional
reform is aimed at the State taking
charge of the pluricultural and
multilingual reality of Guatemala.”

Additionally, “Expressly re-
cognizes the right to the identity
of the Maya, Garifuna and
Xinca people, as well as their
different forms of spirituality.”

Regarding how the first article
of the Political Constitution of the
Republic 1s proposed, the Group
states that this: “Implies recogni-
zing the social reality of the Guate-
malan nation as a political reality.
This constitutional principle obli-
gates the State to adequate its poli-
tical institutions, plans and pro-
fundamental

grams (o such

principle.”

It states that by recognizing the
existence of the indigenous
people, they are granted the status
of subjects of economic, social and
political rights within the fra-
meworks established by the Cons-
titution itself. The State recogni-
zes, respects and protects the

1

e e

Punta: A traditional genre of Garifuna music.
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identity and spirituality of indi-
genous people, including the re-
cognition ol their languages,
their ways ol lile, social organi-
zation, customs and traditions,
their right to use, conserve and
develop their art, science and
technology, including their tra-
ditional medicine, the use of
the mayan calendar, their cos-
movision, etc. The traditional
authorities ol the indigenous
communities in the role ol appl-
ying own regulations
known as customary law, are
also recognized.

their

Regarding the officialization
of the indigenous languages,
states that it is important that
the State to recognize, respect
languages

and promote the

of indigenous peoples. In addi-
tion, it 1s pointed out that with
this, Spanish i1s no longer the
only recognized language.

In relation to the recogni-
tion of the right of access to the
sacred sites of indigenous
people, it is recalled that a
commission has been set up
with the participation of the
government and the spiritual
guides of the indigenous people
to draft a law proposal that will
make the content of this reform
viable.

Regarding the recognition of
the of the

indigenous people, it is noted that

customary law

this has been recognized under
three conditions: 1. that the

First and second drum ensemble, accompanied by children playing the snail trumpet. Corozal, Honduras.
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subjection fto it is voluntary.
2. that the authority's decisions
do mnot violate fundamental
rights defined by the national
legal system and the internatio-
nal human rights agreements,

signed and ratified by
Guatemala. 3. that no
third-party interests are
affected.

Regarding the reform to the
System of Development Counci-
Is, states that with this “the
participation of indigenous
people in democratic develop-
ment planning at national,
regional, departmental, munici-
pal and community levels is
ensured and facilitated.”

Lastly, reference 1s made to
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the importance of recognizing
the right of indigenous people to
be consulted when administrati-
ve measures that could alfect
them are envisaged.

Demetrio Cojti, when rele-
rring to the Agreement ol Identity
and Indigenous People’s Rights,
states that in the agreement “it
1s established that the government
is committed to promote belore
the Congress a Relorm to the
Political Constitution to recognize
the identity of the indigenous
peoples.”  According  to  this
author, “in the agreement, all re-
cognitions are  positive  lor
indigenous people.” Additionally,
he states that “almost all of the
acquired commitments made are
from the government and
few lrom the society”. Despite
the above comments, Cojti,
indicates that: “the ndigenous
people recognize that the agree-
ment falls short or did not consi-
der different demands that were
important to them. The most pes-
simistic indicates that 50% of their
demands were not taken into
account...”

In their personal capacity,
they considered that the Consti-
tutional ~ Reforms  proposed
by the Congress of the Republic
regarding Title 1, The human
person, aims and duties of
the State, which make relerence
to cultural and social aspects
ol the Guatemalan Nation, cons-
titute a signilicant  advance
in terms of the recognition ol
the multiculturalism, multilin-
gualism  and  multiethnicity
ol Guatemala. 1 believe that it
only constitutes the beginning ol




Reflections on the Political Constitution of the Republic of Guatemala

such recognition, because the fact
of implementing a law, in the
Constitution in this case, that is
the fundamental regulation of the
State, does not guarantee that this
recognition will be fully ack-
nowledged by the government
and the catizens. It would be ne-
cessary for what is written in the
law to be fulfilled in concrete rea-
lity, that the authorities seek the
appropriate methods to enforce
the law, and if they are not fulfi-
lled, the corresponding sanctions
must be enforced.

I agree with the approach of
Peace Agreements, when it
points out that in addition
to the legal reforms is necessary
an Educative Reform (which
has already begun) so that
the different ethnic groups that
live togetherin  Guatemala
learn to respect and value
other cultures. Through
systematized education they
should implement adequate
programs to the different
cultural realities and educate
within their values, taking
mnto consideration the
cultural values of the
other ethnic groups that
make up the Guatemalan
Nation.

I believe that this is the first
time i the 507 years since
the conquest and colonization
of the indigenous people (of
Mayan origin) by Western cultu-
re, that they had been recognized
as individuals, their values
and their identity. It seems as
if the ladino-mestizo ethnic
group, which has been the
dominant one and has held
the power during all
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of these years, has not realized
that it is not the only one, nor
the superior, nor the center of
the universe (ethnocentrism)
but that others exist and coexist
with it, others that possess im-
portant values and, in many
cases, superior to their own.

One of the objections pre-
sented by some people of ladi-
no-mestizo origin, refers to the
fact that in the reforms, specifi-
cally those referring to the
ethnic groups that make up the
Guatemalan society, no men-
tion 1s made of the ladino group
and they believe that this
should not have been the case,
since equal rights should be
granted to this group.

I considered that the
ladino-mestizo legislators (in
large majority), belonging to
the group that has held power
over the historical process,
did not take this ethnic group
ito account, because it 1is
the one that has always
had rights and it was not neces-
sary to include them.

Additionally, these ladinos
express that with  the
reforms, by recognizing other
ethnic groups with their diversi-
ty, this implied “dividing”
Guatemala. Wrong idea, becau-
se this is a divided and diverse
nation, not only in terms of
ethnicity, but also in terms of
socio-economic classes and
gender. Here exist dominated
and  dominant, exploited
and exploiters, subordinated,
marginalized, etc.

Photo: Carlos René Gareia Escobar
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Obviously, with the Consti-
tutional Reforms this problem
would not be solved, since for
this would be necessary fo
make changes in the social
structure, which is becoming
more and more difficult to
a;:hleve especially with the im-

ementation of the neoliberal
g@hﬁcs and spe(;_la_ll} with the
?bba]ization of the economy

that accentuates d1fferances
1 w&%w
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agreements on constitutional

2 Eyaluative study of compliance with the Agreement on Identity and Rights of [ndigenous Peoples in the peace
reforms, in the agreement on civilian power.
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